In the circumstances discussed above, the Secretary is also
incorrect in contending that the statement by Judge Kennedy in
his Consolidation decision, supra, is inapplicable to the facts
in this proceeding.  The circuit breaker which malfunctioned in
this instance was a very complex piece of equipment which had
been designed by Badger's chief electrical engineer and con-
structed by Line Power Manufacturing Company in accordance with
his specifications.  Consequently, the belief expressed by Judge
Kennedy in the Consolidation case may appropriately be used in
this proceeding, namely, that a restricted application of the
provisions of section 75.509 is irreconciliable with the excep-
tion in that section "* * * which permits troubleshooting with
the power on where the evidence shows, as it does here, that
without the power on the trouble found was not reasonably sus-
ceptible of correction" (2 FMSHRC at 867).

Inasmuch as Badger's electrical maintenance foreman tried
to determine the cause of the malfunction with the power off,
and performed trouble shooting and testing with the power on,
only after such testing with the power on became essential for
locating the malfunction, I find that Badger did not violate
section 75.509 as alleged in Order No. 631937.

The Question of Whether Section 75.511 Was Violated
Badger's Arguments

Badger's brief (p. 11) begins its discussion of the alleged
violation of section 75.511 by first quoting the pertinent por-
tion of section 75.511 with emphasis on the word "persons", as
used throughout the section, as follows:

No electrical work shall be performed * * *
except by a qualified person or by a person trained
to perform electrical work * * *.  Disconnecting
devices shall be locked out and suitably tagged by
^e persons who perform such work * * * such devices
shall be opened and suitably tagged by such persons.
Locks or tags shall be removed only by the persons,
or if such persons are unavailable, by persons
authorized by the operator or his agent.  [Emphasis
supplied by Badger.]

Badger argues that the Secretary's interpretation of sec-
tion 75.511 is unreasonable because he argues that only the per-
son who locks out power to equipment is permitted to remove the
lock if that person'is anywhere at the mine site.  Badger's
brief contends that the use of the word "persons" in the plural
shows that the Secretary understands that_in many instances
several persons will be performing electrical work or testing
on equipment.  In such circumstances, Badger's brief (p. 12)
claims that when more than one person is working on the equipment,
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